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IN THE MATTEI~ OF TItE CLAIM OF
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K]~TA_NEE OIL COMPANY                                     ¯

Doolsio.  o.CV

Under the I~ternational Claims Settlement
Act of 1949. as amended

PROPOSED DECISION

This claim against the Government of Cuba~ under Title V of the

International Claims Settlement Act of !949, as amended, was presented

by"The Harshaw Chemical Company, Division of KE~AN~EE OIL COMPANY" in

the amount of $5,877’33 based upon the a’sserted loss of payment for

merchandise shipped to Cuba.

Under Title V of the International Claims Settlement Act of 1949

[78 Star. lllO (1964), 22 U.S.C. §§1643-1643k (1964), as.amended, 79

Star. 988 (1965)]~. the Commission is given jurisdiction over claims

of nationals of the United States against the Government of Cuba.

Section 503(a) of the Act provides that the Commission shal~[ receive

and detezmine in accordance with.applicable substantive law, includ-

ing international law, the amount and validity of claims by nationals

.of the United States against the Government of Cuba arising since

January l, 1959 for

losses resulting from the nationalization,
prcpriation, intervention or other taking of,or special measures directed against~ property.

including any rights or interests therein owned
~holly or partially, directly or indirectly at
the time by nationals of the United States.

Section 502(3) of the Act provides.:

The term ’property’ means any property~ right
or interest including any leasehold interebt,
and debts o~ed by the Goverr~uent of Cuba or by ..
enterprises which have been nati0nalized~, ex- ~ "
proprlated, intervened~ or taken by the Govern- , ..,
ment of Cuba and debts which are a charge on
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property which has been nationalized, ex-
propriated~ intervened, or taken by the
Government of Cuba.

Section 502(1) of the Act defines the term "national of the United

States" as "(B) a corporation or other legal entity which is organized

under the laws of the United States~ or of any State~ the District of

Colu_mbia, or the Commonwealth of Puerto Rico, if natural persons who

are citizens of the United States own, directly or indirectly~ 50 per

centum or more of the outstanding capital stock or other beneficial in-

terest of such corporation or entity."

An officer of KEWANEE 0IL CORPORATION has certified that the

Harshaw Chemical Company was incorporated in the State of Ohio in

189% that the KEWA~NEE OIL COMPANY was incorporated in the State of

Delawaz’e in 1937, and that the Kentucky Color and Chemical Company

was incprporated in the State of Kentucky in 1919- The record shows

that on October l, 1958, the Harshaw Chemical Company acquired 100%

of the capital stock of Kentucky Color and Chemical Company, and that

the Kentucky company was subsequently merged into the Harshaw Chemical

Company. Further~ on December % 1966~ the Harshaw Chemical Company

was acquired by~ and merged into the KEWANEE OIL COMPANY which is sub-

stituted as the proper party claimant. Claimant has certified that

more than 50% of the outstanding capital stock of each of the three

corporations was owned by United States nationals upon the pertinent

dates.

An officer of the KEWANEE OIL C~MPANY has certified that 99-8%

of the Company’s outstanding capital stock was owned by United States

nationals.

The record contains copies of letters to claimant or its prede-

cessors in interest from various ba~/-.s~ each letter reflecting the

payment or non-payment of a debt owed by a Cuban enterprise for chemical

products shipped by claimant’s predecessor in interest. Payment in
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each transaction was to be made by a bank draft drawn upon the Cuban

debtor for the purchase price of the goods.

DATE OF AMOUNT OF
DRAWER DRA~F~E COLLECTION ADVICE DRAFT

Kentucky Color Fabrica Naclonal March 31~ 1960 $ 840.00
& Chemical de Pinturas

Harshaw Chemical
Company " " "     "     September 30, 1960 1,242.00

October 17, .- 19~0 l, 350.00
" " " " "    "    October 16, 1961 106.25
" " " " "    "    August 30, 1961 648.00

$4,186.25

In addition, the record contains a copy of a letter to Harshaw

Chemical Company dated March II, 1959, from its bank, the Union Com-

merce Ba~k of Cleveland~ which states that drafts drawn on Ceramicas

Kli-Per, S.A., for $1,049.68 and $277.94 would be paid by the drawee

in the near future. There is also a letter addressed to Harshaw Chemical

Company from the Banco Continental Cubano, dated September 27~

concerning its draft on Ceramicas Kli-Per, S.A., for $363.46. Claimant

states that it has never received any of the funds.

¯The Govermuent of Cuba, on September 29~ 1959, published its

Law 568, concerning foreign exchange. Thereafter the Cuban Govern-

ment effectively precluded not only transfers of funds to creditors

abroad, but also payment to creditors within Cuba, by numerous, un-

reasonable and costly demands upon the consignees, who ~were thus de-

terred from complyTng with the demands of the Cuban Government. The

Contmission holds that Cuban Law 568 and the Cuban Government’s imple-

mentation thereof, with respect to the rights of the claimant herein,

was not in reality a legitimate exercise of sovereign authority to

regulate foreign exchange~ but constituted an intervention by the

Government of Cuba into the contractual rights of the claimant~whlch

resulted in the taking of A~uerican-owned property within the meaning

of Section 503(a) of the Act. (See Claim of The Schwarzenbach Huber

Comoany, Claim No. CU-0019, 25 FCSCisemiann~..Rep~.~ 58-[J~uly~De~c~.

and Claim of E~na~Pozzolana Corporat.ion~ Claim No. CU-0049.)

CU-1509
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Accordingly, in the instant claim the Commission finds that

claimant’s property was lost as a result of intervention by the

Government of Cuba and that, in the absence of evidence to the

contrary, the loss occurred on September 29, 1959, the date of

the publication of Law 568 as to $1,327.62 ($1,049.68 and $277.94),

On April i, 1960    as to $ 840.00
On October i, 1960 as to $1,242.00
On October 18, 1960 as to $1,350.00
On October 2, 1960 as to $ 363.46
On August 31, 1961 as to $- 648.00

and on October 17, 1961 as to $106.25, in each case either the day

after the date of the collection advice or, in the case of the item

of $363.46, 30 days after the due date.~

The Co~mission has decided that in allowance of losses on claims

determined pursuant to Title V of the International Claims Settlement

Act of 1949, as amended, interest should be included at the rate of

6% per annum from the d~te of loss to the date of settle,m~ent. (See

Claim of Lisle Corporation, Claim No. CU-0644. )

Accordingly, the Commission concludes that the amount of the

loss sustained by claimant shall be increased by interest thereon

at the rate of 6% per annum from the aforesaid dates on which the

losses occurred, to the date on which provision is made for the

settlement thereof.

cu-1509
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CERTIFICAT!ON OF LOSS

The Commission certifies that KEWANEE OIL COMPANY succeeded to

and s~fered a loss~ as a result of actions of the Government of Cuba~

within the scope of Title V of the International Claims Settlement Act

of 1949, as amended, in the amount of Five Thousand~Eight Hundred Seventy-

Seven Dollars and Thirty-Three Cents ($5,877.33) with interest thereon

at 6% per annum from the respective dates of loss to the date of settle-

ment.

Dated at Washington, D. C.,

Decision of the Commission

1 1 68

~heodore Jaffe, Commissioner

The statute, does not provide for the payment of ciai~,, sgsinst
the Government of Cubs. Provision is only made for the determin~tion
by the Commission.of the.valldity and amounts of suchclaims.
Section 501 of the statute specifically precludes any authorization
for appropriations for. payment of these claims.. The Commission: is
required to certify its findings to the Secretary of State for
possible use in future negotiatlonswith the Government of Cubs.

NOTICE: Pursuant to the Regulations of the Commission, if. no objections
are filed within 15 days after service or receipt of notice of this Pro-
posed Decision, the decislon.will be entered as the Final Decision of
the Commission upon the expiration..of 30 days.after such servlce-or
ceipt of notice, unless-the Commission otherwise orders. (FCSC Reg.,
45 C.F.R ..531~ 5(~)~. afid~i (~), as amended ,~327’~d’.UReg ~f.~2~3111 ~i.96>~!~ )
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